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Our Ref:   AD/MR/jh

7 September 2022

Dear Member,

Fire Brigades Union: Retained Duty System Employment Tribunal Pension Claims

You are one of the original Claimants in the Employment Tribunal claims brought back in 2000 on behalf of RDS firefighters by the Fire Brigades Union under the Part-Time Workers (Prevention of Less Favourable Treatment) Regulations 2000. The claims related to less favourable treatment of RDS firefighters when compared to wholetime colleagues on the issues of terms and conditions and access to the Firefighters Pension Scheme.

The terms and conditions aspect of the claims (i.e. the aspect relating to sick pay and other terms and conditions) was resolved previously. This letter is to notify you of the recent agreement that the FBU has reached with the Home Office and the Fire and Rescue Service employers on the pensions aspect of the claims, which has only been possible following a recent ruling in another legal case. The issue was explained in Head Office Circular 2022HOC0144MR which you will find on the union website. 

There is no action which you need to take unless you believe that you may fall into one of the exceptional categories below.

1. Background 

RDS firefighters were allowed to join the New Firefighters Pension Scheme (‘NFPS’) from 6 April 2006. Following an initial agreement in relation to the Tribunal claims, the NFPS was amended to give eligible RDS firefighters employed between 1 July 2000 and 5 April 2006 backdated access to the NFPS. Employers then carried out an ‘options exercise’ in 2014/2015 which was intended to allow existing and former RDS firefighters with service between those dates an opportunity to join the NFPS retrospectively in respect of that service. This was the ‘First Options Exercise’.

In late 2018, there was a ruling in another legal case which signalled that pensions could be backdated to include service before 1 July 2000.That ruling has led to the agreement now reached for the resolution of these claims.

2. The ‘Second Options Exercise’

There will be a ‘Second Options Exercise’, open to RDS firefighters regardless of whether, like you, they are one of the original Claimants, or not, and regardless of whether they have retired. The Second Options Exercise will be open to all RDS firefighters with service before 1 July 2000 which continued after that date without interruption (whether their post-1 July 2000 service was RDS or wholetime). It will also be open to RDS firefighters who started service after 1 July 2000 but before 6 April 2006 who were not given a proper opportunity to join the NFPS retrospectively under the First Options Exercise.

Implementation of the Second Options Exercise will require new legislation which is not expected to be laid before Parliament for a year. Fire service employers will be expected to start the Second Options Exercise as soon as reasonably practicable after the new legislation comes into force, and it will run for 18 months.  

Former or existing RDS firefighters who take up the option of backdating their membership of the NFPS will be required to pay retrospective employee contributions. The amount will be calculated by your Fire and Rescue Service employer, but the rate of contributions will be based on the FPS contributions payable by wholetime members before 1 April 2012: that is 8.5% of your RDS pay earned in the backdating period. An allowance will be made for tax relief. 
/Cont…..

2.

The Second Options Exercise will be open to RDS firefighters who have left the Fire and Rescue Service, even if they have already retired. Those who have retired will have interest added to the backdated pensions arrears, but the additional pension and lump sum bought by taking up the option will be backdated to their date of retirement.

Subject to two exceptional categories described below, and provided that the legislation accurately reflects the agreement reached, the FBU regards the Second Options Exercise as resolving the outstanding pensions aspects of the original claims, and, subject to those provisos, will not support claims further.

The two exceptional categories are as follows.

1. Exceptional category 1: Claims for consequential loss

Although such claims are expected to be rare, there may be circumstances in which you are able to claim for losses consequential on your exclusion from the Firefighters Pension Scheme. These will not include claims related to differences between the benefits available under the FPS and the NFPS.  But they may include claims, for example, that, in paying backdated contributions under the First Options Exercise, you were not able to take advantage of tax relief which would have been available had you been a member of the FPS since the start of your RDS service. Such claims will need to be notified to the Home Office and employers prior to the start of the Second Options Exercise. If you believe that you may be within this exceptional category, please send full details including your name, current address, your address in December 2000, your employing Fire and Rescue Authority in December 2000, your grounds for claiming that you have suffered consequential loss and (so far as you are able) the amount of the loss you have suffered to: fburdsloss@thompsons.law.

2.  Exceptional category 2: Members with wholetime and RDS service

It is possible that members who started RDS employment before 6 April 2006 and who later transferred to wholetime employment may be able to pursue a further type of claim. This is due to the different retirement ages, and rates of benefit accrual, under the FPS and the Modified Section of the NFPS. Any backdated membership should be counted as membership of the FPS, not the Modified Section. This is only likely to affect Claimants who actually did, or expect, to reach 20 years’ aggregated RDS and wholetime employment before reaching age 55. If you think this may apply to you, please read the information, and complete the questionnaire which will be available  at:https://www.fbu.org.uk/retained-duty-system-firefighter-pension-claims from 12 September. The QR Code at the foot of this letter can also be used to access this information and the questionnaire from that date.. 

Unless you believe that you fall within exceptional categories 1 or 2, there is no action that you need to take at present. We will update you with further developments, and will write to you again when the draft legislation needed for the implementation of the Second Options Exercise is available.     

Yours in unity.
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Mark Rowe 
[bookmark: _GoBack]National Officer
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