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2023/HSE/RLT

18 July 
By: email Carol.Downes@hse.gov.uk

Ms. Carol Downes 
Health and Safety Executive 
Foundry House, 3 Millsands,
Riverside Exchange, Sheffield S3 8NH


Dear Carol,

I’m writing in response to your letter sent to the General Secretary 6 June 2023, which provided the HSE response to the complaint submitted by the FBU over a year previously on 27 May 2022.

The original complaint set out working practices which named fire and rescue authorities intended to implement, the complaint detailed how these practices are unlawful because they cannot operate without contravening their obligations as employers to firefighters under the Health and Safety at Work etc. Act 1974 (“the 1974 Act”); the Management of Health and Safety at Work Regulations 1999 (“the 1999 Regulations”); Control of Substances Hazardous to Health Regulations 2002 (“the 2002 Regulations”) and / or the Personal Protective Equipment at Work Regulations 1992 (“the 1992 Regulations”).

The FBU letter and attachments identified specific elements of the practices and translated those into likely offences against the relevant statutory provisions. 

Your response of 31 May, in a few short paragraphs, only addresses matters relating to the risk assessment process and does not allow us to understand whether, or why, our concerns regarding health and safety arrangements and any contraventions have been resolved, rejected or even investigated. The HSE response fails to address any of the specific points of concern raised by the FBU.

S 18 (1) of the 1974 Act makes the HSE the primary body tasked with enforcement of the obligations to which our complaint concerns.  It is incumbent upon the HSE to explain with transparency how any conclusion was reached that none of the regulations set out in our complaint were breached by the Fire Authorities in question.

For ease we have detailed below the specific breaches that were the subject of our complaint. I require that the HSE provides it’s reasoning in full to each specific point of concern:

i. The practices in question permit exposure to a risk which it is reasonably practicable to avoid. If implemented, they would fail to meet the primary objective of the hierarchy of risk controls i.e. elimination of a risk.

ii. The operational authorisation for deployment of personnel beyond the bridgehead ECP without activated breathing apparatus, which is a constituent feature of each newly introduced operating procedure, is a method of work which directly contravenes the requirements imposed for use of personal protective equipment for which the 2002 Regulations provide.

An employer is therefore subject to a duty adequately to control exposure to substances hazardous to health where it can demonstrate that it was not reasonably practicable to avoid exposure.  The duty to control exposure adequately is absolute.  As we do not need to remind you, it is not a defence for an employer to show that it was not reasonably practicable to control exposure adequately.  Regulation 7(3)(c) requires an employer, as a last resort, to provide employees with suitable personal protective equipment in order adequately to control their exposure to hazardous substances.  It does not countenance the concept of reasonable practicability as a reason not to provide such equipment.  For the purposes of the 2002 Regulations breathing apparatus is neither suitable nor even protective equipment unless activated.  This constitutes a breach of Regulation 7(3)(c).

iii. Further Regulation 8(1) of the 2002 Regulations provides that: “Every employer who provides   any control measure, other thing or facility in accordance with these Regulations shall take all reasonable steps to ensure that it is properly used or applied as the case may be”.  

For breathing apparatus, as a form of respiratory protective equipment, to be properly used it must be operational.  For an employer not to take reasonable steps to ensure that firefighters have activated breathing apparatus when in an area in which they had the potential to be exposed to a hazardous substance, indeed to authorize the non-activation of breathing apparatus, constitutes a breach of Regulation 8(1) of the 2002 Regulations.  

iv. For an employer to instruct employees not to operate breathing apparatus in relevant areas would constitute not only the commission of a breach but an instruction to employees to commit a breach.This is because Regulation 8(2) provides: “Every employee shall make full and proper use of any control measure, other thing or facility provided in accordance with these Regulations …”.  Full and proper use of breathing apparatus is to turn it on and be under air when entering an area in which there is a foreseeable risk of exposure to a hazardous substance.

v. Further, each fire and rescue authority, as an employer, is subject to the provisions of the 1992    Regulations.  The system of work permitted under the newly introduced operational requirements in which employees may be instructed (and therefore required) to enter into areas in which there is a foreseeable risk that smoke, toxins or fumes harmful to their health may become present without using effective respiratory protection directly contravenes the Regulation 4 of the 1992 Regulations.  For an employer to cause or permit an employee to enter an area where there is foreseeable risk of harmful smoke or other substances without operational breathing apparatus constitutes a breach of Regulation 10.  The obligation under Regulation 4(1) is not qualified by a defence of reasonable practicability.  

vi. Further, employers are subject to the requirements of the 1999 Regulations and the general principles of prevention for which Schedule 1 of those Regulations provides.  The newly introduced operating procedures identify a risk which is capable of avoidance, and which prior to the introduction of the permitted deployment beyond the bridgehead ECP of personnel without activated breathing apparatus was avoided, but then re-introduces the risk.  Such a procedure is a breach of Regulation 4 of the 1999 Regulations.  

vii. [bookmark: _GoBack]Further, each fire and rescue authority (as an employer) is subject to the obligations imposed on employers by the 1974 Act.  S.2(1) of the 1974 Act provides is: “It shall be the duty of every employer to ensure, so far as is reasonably practicable, the health, safety and welfare at work of all his employees”.  The obligation imposed by S.2(1) is strict.  S.3(1) of the 1974 Act provides as follows: “It shall be the duty of every employer to conduct his undertaking in such a way as to ensure, so far as is reasonably practicable, that persons not in his employment who may be affected thereby are not thereby exposed to risks to their health and safety”.  

The newly introduced operating procedure which authorises deployment of personnel without activated breathing apparatus beyond the ECP expressly removes the fundamental control measure which serves to protect firefighters from risk of death and serious injury by the inhalation of smoke and hazardous substances. It thereby decreases the level of safety to employees to a level which is less than could reasonably practicably be achieved.  As such it necessitates a breach of a statutory duty to which each employer is subject.

We cannot see from your correspondence that any of the above concerns have been addressed by the HSE in its investigation.  If they have been addressed, your letter fails to explain (i) how the investigation addressed them and (ii) what conclusions were reached. For example we have no way of knowing from your correspondence on what basis the HSE satisfied itself that the new working practice introduced by the relevant fire and rescue service did not give rise to a contravention of Regulation 7(3)(c) of the 2002 Regulations in circumstances where the new practice exposes fire fighters to a greater risk than that which the former practice exposed them.  Similarly, we have no way of understanding how the HSE satisfied itself that there was no breach of Regulation 8(1) of the 2002 Regulations in circumstances where the new work practice requires BA to be used in ways which contradict the instructions for use in the manufacturers’ instruction manuals and do not involve BA being “properly used” at the relevant times.

Given the length of time the HSE has already taken to respond to our original complaint, and the safety critical nature of these practices, we ask that the HSE respond to the points above no later than 14 days from the date of this letter. The FBU shall then consider the next steps to be taken on this very serious matter.

Yours sincerely,
[image: ]
Riccardo la Torre
National Officer
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